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This case resembles Jager v. Koenig, just preceding, and both together 
would seem to clearly settle the present law of New York on the subject of 
duress. Whether it is duressor minus to threaten to do what one has a legal 
right to do, namely, to prosecute for a criminal act, is not definitely settled by 
the decisions. On the one hand some jurisdictions hold that threats to coerce 
the undoing of an act of which the party has been guilty are not threats of 
unlawful imprisonment. Cf. Thorn v. Pin/sham, 84 Me. 103; Knapp v. Hyde, 
60 Barb. (N. Y.) 80. Other jurisdictions, however, hold that such threat is of 
unlawful imprisonment when made for the sole purpose of inducing the exe- 
cution of a contract or conveyance, even though the party was guilty of the 
charge for which prosecution was threatened. Cf. Morse v. Woodworth, 155 
Mass. 235. This is also the later view of the New York courts. Cf. Schoener 
v. Tissner, 107 N. Y. 111; Adams v. Bank, 116 N. Y. 606; /aeger v. Koenig, 
62 N. Y., Sup. 803, supra. 

Eminent Domain— Improvements on Right of Way— St. Louis K. & S. 
W. R. Co. v. Tryce et al., 59 Pac. io4o(Kan.). — A railroad company obtained 
deeds for mortgaged land and built its road thereon. The mortage being 
foreclosed, the railroad company instituted condemnation proceedings against 
the new owner. Held, that improvements placed upon the land by the rail- 
road and necessary to the operation of the road, are trade fixtures and not 
accessories of the land to which they are attached, and are not to be recovered 
for when the land is condemned. 

This case overrules Briggs v. Railroad Co., 43 Pac. 1131, 56 Kan. 526,. 
which held that the improvements became real property and might be recovered 
for by the owner of the land when condemned by the railroad. The result 
reached in the present case undoubtedly accords with the weight of authority 
as to what may be recovered for. Am. Eng. Ency. of Law (2d ed.) 10-1159; 
Ellis v. Rock Island, etc., R. Co., 125 111. 82, and cases cited in opinion under 
review. The difficulty of the courts in reaching this result has been in deter- 
mining the character of the improvements. The road-bed, rails, depots, etc., 
were held real property in Farmers' Loan and Trust Co. v. Hendrickson, 25 
Barb. 493; personal chattels, in Albion River R. Co. v. Hesser, 48 Cal. 435. 
This opinion and Nortkern Cent. R. Co. v. Canton Co., 30 Md. 347, solve this 
difficulty by classing them as trade fixtures. 

Evidence — Admission — Reversible Error — Drury v. Territory, 60 Pac. 
101 (Okla.), — Held, where illegal and incompetent evidence has been permitted 
to go to the jury and subsequently they are directed to disregard it, if the illegal 
evidence were of such a character as would ordinarily create such a prejudice 
against the defendant as was reasonably calculated to make a fixed impression 
on the minds of the jury, and influence their verdict, and the court is unable 
to say, on an examination of the whole case, that such evidence did not affect 
the verdict, there is reversible error. 

This is a modification of the rule laid down in Pa. Co. v. Roy, 102 U. S. 
451, that a subsequent withdrawal from the jury cancels the admission of 
improper evidence. Throckmorton v. Holt, 12 App. D. C. 451. The rule is 
well established in the United States Courts. The jury are presumed to fol- 
low the instruction of the court and disregard improper evidence. Anthony v. 
Travis, 148 Mass. 513; Smith v. Whitman, 6 Allen 502. The rule of this case 
is substantially in accord with IVersebe-v. Broadway &* S. A. R. Co., 1 Misc. 
Rep. (N. Y.), 472; City of Chicago v. Brennan, 61 111. App. 247; Taylor v. 
Adams, 94 Mich. 106. See also Enc. PI. &* Prac. 2-560. 

Evidence — Exclamations of Pain — Admissibility— Jackson v. Missouri 
K. &. T. Ry. Co. 55 S. W. 376 (Texas). — Plaintiff having been injured while 
working in a sand pit, through the negligence of the defendant, sought to 
introduce evidence of his exclamations of pain uttered after suit had been 
brought. Held, they were admissible. 
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Such exclamations as are natural and spontaneous utterances caused by 
present pain, are competent testimony. Fay v. Harlan, 128 Mass. 244; 
Wheeler v. Railway Co., 43 S. W. 876. They are part of the res jestae and 
not hearsay evidence. Under proper circumstances, they are admissible, 
even after suit has been instituted. Ry. Co. v. Newell, 104 Ind. 264; Quaife v. 
Ry. Co., 4 N. W. 658. Greenleaf on Evidence: "The mere fact that a suit 
was pending would not exclude such testimony." 1 Green, § 626. 

Fraudulent Conveyances — Homestead — Transfer to Wife — Kettle- 
schlager v. Perrick, 81 N. W. 889 (S. D.). — A transfer of the homestead 
from the defendant to his wife, was made to prevent creditors from subjecting 
the premises to the satisfaction of their claims. Seven years afterwards the 
defendant removed to a new homestead, and an action was then brought by a 
judgment creditor to set the deed aside as fraudulent. Held, that the deed of 
conveyance did not pass title, but was colorable only, and should be set aside, 
as the mere contrivance of a dishonest debtor; 60 Texas 139. 

The rule in some jurisdictions is that such a conveyance, whether made to 
defraud creditors or not, would still be valid, as such property cannot be sub- 
ject to a fraudulent conveyance, for the reason that the rights of no creditor 
can be prejudiced by it. Patten v. Smith, 4 Conn. 450; Bump on Fraud, Con. 
p. 268; Deutzerv. Bell, 11 Wis. 114. 

Gift — Deposit in Bank— Peninsular Sav. Bank v. Wineman et al., 81 
N. W. 1091 (Mich.). — Where a husband deposited money in a bank to his 
wife's credit, and a pass book was issued in her name, the wife not knowing 
that the money was deposited to her credit until after her husband's death, 
held, in the absence of acts and declarations indicating an intention to donate 
the fund, it did not constitute a gift. Broderick v. Bank, 109 Mass. 149; 
Sherman v. Bank, 138 Mass. 581; contra, Howards. Bank, 40 Vt. 597. 

Injunction — Grounds — Threatening Suits for Infringement of Patent 
— A. B. Parquahar Co., Ltd., v. National Harrow Co., 99 Fed. 160 (N. J.). 
— The owner of a patent sent out circulars saying that complainant infringes 
such patent, that complainant is not financially responsible, and that the re- 
cipients will be subjected to suit if they continue to handle the infringement. 
Held, that a court of equity will not enjoin the sending out of such cir- 
culars. 

The English courts have generally granted an injunction to restrain libel- 
lous publications against the business of another. The current of American 
decisions has been the other way on the ground of there being an adequate 
remedy at law for the alleged libel. It will be seen that this case is at variance 
with Adriance, Piatt &* Co. v. Nat. Harrow Co., 98 Fed. 118, 9 Yale Law 
Journal 233, which seems to incline to the English rule, and it will also be 
noted that the state of facts and defendants in the two cases are identical. 

Injury to Employee — Vice Principal — Negligence — Metropolitan West 
Shore R. R. v. Skola, 56 N. E. 171 (111.) —The foreman of the work of clean- 
ing, repairing and inspecting cars, ran a car into the shed for cleaning. In 
doing so he ran into a car under which deceased, by order of said foreman, 
was at work, and killed him. Held, foreman was to be considered a vice prin- 
cipal, and that company could be held for the death of the plaintiff's intestate. 

The present case is a close one on the question as to the distinction between 
fellow servants and vice principal, and illustrates the difficulties Shaw, C J., 
mentions in Farwell v. Boston <S~» W. R. Co., 4 Mete. 49, when we attempt 
to draw a distinction between them. The Illinois courts have been more 
willing to recognize this distinction than have those of Massachusetts. Toledo 
R. Co. v. Ingraham, 77 111. 309, and the present case shows to what an 
extent it may be carried. 



